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(a)
sr4a 3rat ien3? feai I AHM-EXCUS-00 l-APP-312/2023-24 and

·Order-In-Appeal and date 15.03.2024

-qrf«rfcB<:ITTf[IT/ f7 aria Ga, rgaa (ofter )
(lT) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf)
rtavalf2aie I 20.03.2024
Date of Issue
Arising out of Order-In-Original No. 247 /WSOS/AC/KSZ/2022-23 dated

(e) 10.02.2023 passed by The Assistant Commissioner, Central GST, Division VIII,

Ahmedabad South.

34jeiaafal IT 3fR4ffi /
M/ s Flowdriven Technologies Private Limited,
A-2, Panchratna Appartment,

(a) Name and Address of the B/h Pratiksha Complex, Mahalaxmi, Paldi,
Appellant Ahmedabad-380007

&nfa zr sf«-st?gr sriatrrsra mar z it az zrmeruf zrf#fa ftaat •TT
tf2era1q aRrsft srrarterr smear rgammar&, #afha a fasgtmara
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may he against such order, to the appropriate authority in the

following way.

Revision application to Government of India:

(1) at 3 g t < a gcea sf@2far , 1994 cl?f musraa Rt aargrtaata nr Rt
3a.-nr eh rr can a siafaatrur 3marzflRa, sqaal, fa iataz, asfr,
atft #ifs, #Rlaa tr sat, irami, fact: 110001 cITT' ci?r~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(4) 4fa ma Rtzf sa aft z1Ratat ffr srasttr rrartat fa#ft
arr k gR sustltns zu tf, aft isrr a suerRaz ag 4ft arar
-i(T fcR:rr 'fl o,g Plr?tm Rt#fratr&zt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(a) aazft zagz qkar Raffa+aza faffs
3qr<apaRazmata?atfra zarqr i ifaa
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3ITTPi -o,91 c. r1 cITT' '3 ,91 c. gen h rat h fc st spetherr+{sit@arr2sttz
arrgfr a a1Rea srge, ftaa rt Ra a auwarfa sf@nfna ( 2) 1998
arr 109 tr fg fa gz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~-o,91c.ri ~ (arcft;r) Fl./.ll-llclffi, 2001 a far 9 a sifa faff&eua in zu-8 it err
fail t, fa an±sr a 4fa sear )fa feta rf -aTrl" m ah sfaq-?gr va srfl am2gr RR err-err
fail a arr 3fa zaaa fr sr arfeu s@a rzr ear z at erff siafa ant 35-~ it
frtmftcr cfiT % 'T@lrr~~%Bf~ itam:-6 'i:ITT11rf cRJ- >!"fit 'm'~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
acc9mpanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfcl \!jnaa arr sg iar zav ara sq? qr3aaa ?tat sur 200 / - ~~ cRJ-
srr sit sazi iaqza um raasanar~rat 1000 /- cRJ-~~TTrr<f#~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more tha.11. Rupees One Lac.

tar ta,htrqraa gees vi hat cg 6l cfhfh,~%>!"fit arcft;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a{hrsaraa gr# sf@fa, 1944 #t rt 35-4t/35-.< a ziafa:
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) 3ff aRb)e i aatg gar a zta fr z4ha, afta far gra, a.4q
3gl<a grca viaraff)a rnrarf@au (fez) cRJ- 'LfThl7f ~~' dj~l-jc;jcijjc; it 2nd 'l=ITTJT,
il§l-llffi ~, 3ftf"{c!T, ITT~{ril11{, ~~l-lc;lcillc.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a brB.J.7.ch of any nominate public
sector bank of the place where the bench of any nominate public sector ban ....~he--,.

a-.1\TT'"$,1, ;:-..._place where the bench of the Tribunal is situated. ,;/'·
0
,.,p'ce•,,.__ ,·~-....

-,f;i ,;c' G'.r,,:~
,$ .,., - 2A> $:2 %ae° «$ :J,~-- ..._. _,1 "' .

%, -s' s3; 6
·o ~.ass
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t (3) fz arra&q skia arras @tar ? atrap sitar h fc#l ar rarasrj
in t fa star afeu s az a gt gu sft fen far 4ta aa a ft ztnfeenfa 3j cfl ffi 4
znrzrtf@raw Rt va sf@ zr a{trat #tvsea fur star?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < it iifelaRt #Rt f.=l43J 01 m~~# iin:: 'lTT era sasfafat star ? st 00
gees, ?trsgrar grcn viata zrft nnfeaw (aaffafe) farm, 1982 ffga

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «tr gr«ca, a#tr 5qrar gra qihara sf)flt nf@aw (fez) va faaftama
i a{mil (Demand) vi is (Penalty) 91!" 10% gsr par sf@arfht zgraif, zrf@ea=apas
10~~!1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#£tr5nra gr4araa zia«fa, gnf2tr afar #r it (Duty Demanded) I
(1) m-(Section) llDt~f.:tmfurufu;
(2) frat+aa hf2Ruf@r;
(3) razhfefail afa6aazkufg

3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <r s?gr ufa sfh nf@2aw ahr sgf gees srzrar grmau fa(fa gt at ii fa rt
greens # 10% rat rz sit szit haawe fa cf,Ra gt aa avek10% @ratr# '3ff W!icTT ~1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute." a~ f!ci ~
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F.No. GAPPL/COM/STP/4554/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Flowdriven

Technologies Private Limited, A-2, Panchratna Appartment, B/h

Pratiksha Complex, Mahalaxmi, Paldi, Ahmedabad-380007

(hereinafter referred to as "appellant) against Order-in-Original No.

247/WS08/AC/KSZ/2022-23 dated 10.02.2023 (hereinafter

referred to as "the impugned order) passed by the Assistant

Commissioner, Central GST, Division VIII, Ahmedabad South

(hereinafter referred to as "the adjudicating authority'').

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. AABCF5536A. The Income Tax Department

provided data indicating taxable income for the financial year 2015

16. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Years 2015-16, it was noticed

that the appellant had earned an income of Rs. 10,82,488/-, which

was reflected under the heads "Sales / Gross Receipts from Services

(Value from ITR)"filed with the Income Tax department. Accordingly,

it appeared that the appellant had earned the said substantial

income by way of providing taxable services but had neither

obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant were called upon to submit required details

of service provided during the financial year 2015-16, however, they

did not respond to the letters issued by the department. The

appellan's failure to register for service tax, respond to

correspondence, and properly assess service tax liability led to

allegations of willful suppression of facts and evasion of payment. As

a result, a demand for service tax payment of Rs. 1,56,960/- for the

F.Y. 2015-16, along with interest and penalties,was issued.

2.1 Subsequently, the appellant were issued Show Cause Notice

demanding Service Tax amounting to Rs. 1,56,960/- for the period

from F.Y. 2015-16, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest

under Section 75 of the Finance Act, 1994; impositio ·· ·
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F.No. GAPPL/COM/STP/4554/2023-Appeal

under Section 77(1) of the Act as well as penalty under Section

77(2), and penalty under Section 78 of the Finance Act, 1994.

2.2 Te Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 1,56,960/- was confirmed under

proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period FY 2015-16. Further (i) Penalty of Rs. 1,56,960/- was

imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(1) of Finance Act, 1994 and (iii) Penalty of Rs.

10,000/- under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> No service tax liability during the FY. 2015-16, because of

threshold exemption (small service provider) Notification No.

33/2012- ST dated 20/06/2012.

► Issuing SCN and confirming demand based on itr and 26as is

liable to be quashed.

> Charge of suppress1on and invoking extended period not

applicable.

► Confirming the demand without considering the fact that SCN

and personal hearing letter had not been communicated to the

appellant at all.

► Confirming the demand without giving proper opportunity of

being heard to appellant which is violation of natural justice.

> Confirming the demand merely based on third party data

without any verification or investigation of data.

5



F.No. GAPPL/COM/STP/4554/2023-Appeal

> Confirming the demand merely based on assumption that

amount declared in Income tax return becomes taxable under

service tax despite the fact that appellant had provided

services abroad which is outside the purview of service tax and

remaining domestic services are well within the threshold

exemption limit.

► Confirming the demand without considering benefit available

to the appellant of threshold exemption (small service provider)

as per the notification no. 33/2012-ST dated 20/06/2012.

► Confirming the demand of penalty for failure to obtain the

Service Tax Registration despite the fact that appellant was

eligible for threshold exemption throughout the period.

► Imposing the penalty of under Section 78(1), of the Finance

Act, 1994 despite the fact is no suppression on the part of

appellant.

Particulars Amount in Rs.

Value declared in ITR based on which SCN 10,82,488/-
issued and demand confirmed in OIO

Less: Export of services 7,36,099/-

Taxable value of service provided in FY. 3,46,389 /-
2015-16

Less: Threshold Exemption (Upto Rs. 3,46,389/-
10,00,000/-) -

Value on which service tax payable NIL

4. Personal hearing in the case was held on 12.03.2024. Shri

Keyur Kamdar and Shri Punit Prajapati, Chartered Accountants,

appeared on behalf of the appellant. He stated that as per the

independent auditor's report, the earning in foreign exchange is Rs.

7,36,099/- in 2015-16 and Rs. 6,37,019/- in 2014-15 (page no. 85).

Hence he claimed that the appellant is eligible for threshold

6



F.No. GAPPL/COM/STP/4554/2023-Appeal

exemption of Rs. 10 lakhs and also the above earning is qualified as

export of service in terms of Rule 6A of STR (Service Tax Rules).

5. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed ex-parte by

the adjudicating authority, confirming the demand of service tax

against the appellant along with interest and penalty, in the facts

and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period from FY. 2015-16.

6. The adjudicating authority confirmed the demand of Service

Tax in the · impugned order ex-parte as the appellant had not

appeared for submission reply against the SCN before the

adjudicating authority. Upon reviewing the appellant's written

submission at the time of Appeal Memorandum and

oral submission made during personal hearing, I find that the

appellant were engaged in the business of website development

falling under Information Technology service and were providing

export of service and domestic service. On the basis of Auditor's

report for the F.Y. 2015-16 submitted by the appellant it is evident

that the appellant are having consideration of income from export of

service and from the service provided in India, the figures are given

as under:

Type of service FY. 2015-16 F.Y. 2014-15

Export of Service 7,36,389/ 6,37,019/

Domestic Service 3,46,389/ 4,14,399/

Total Income (impugned 10,82,488/ 10,51,418/

income)

7. I find that the appellant's contention is that they were not

required to be registered with Service Tax department as-their

taxable income from providing service rendered in .~~~
territory during the impugned period did not exceed t ~ ~1m{~>.0f H·:~!~.1 IEE3' •.° Isc Ks.s"32-:-'sr

r i



F.No. GAPPL/COM/STP/4554/2023-Appeal

10 lakhs and hence the income was exempted from liability of

service tax in the light of Notification No.33/2012-ST dated

20.06.2012. I also find that their taxable service income for the

preceding FY. 2014-15 include also the income received from the

service provided to the recipients in taxable territory as well as to

the recipient outside Indian Territory i.e. Export of service. On the

basis of auditor's report submitted by the appellant, I find that their

income towards export of service is Rs. 6,37,019/- out of gross

turnover of Rs. 10,51,418/- in FY. 2014-15 and as such their

income from domestic service is Rs. 4, 14,399/-, which is also below

the threshold limit and therefore the appellant are eligible for taking

the benefit of threshold exemption on income of Rs. 3,46,389 /- for

the FY. 2015-16 and therefore not liable to pay Service tax in terms

of Notification No. 33/2012-ST dated 20.06.2012 for FY. 2015-16.

For ease of reference Notification No. 33/2012-ST dated 20th June,

2012 are produced, which read as under:

Notification No. 33/2012 - Service Tax

+ the Central Government, being satisfied that it
s necessary in the public interest so to do, hereby exempts
taxable services of aggregate value not exceeding ten lakhs
rupees in any financial year from the whole of the service tax
leviable thereon under section 66B of the said Finance Act:

(i) .

(ii)--

(viii) the aggregate value of taxable services rendered by
aprovider of taxable service from one or more premises, does not
exceed ten lakchs rupees in the precedingfinancial year.

8. As regard to the income amounting to Rs. 7,36,389/- as shown

in the above table in context of which the appellant have contested

that this income pertains to Export of Service which are exempted

under Rule 6A of the Service Tax Rule, 1994. For clarification

extract of Rule 6A is reproduced as under:

RULE 6A. (1) The provision of any service provided or agreed to be
provided shall be treated as export of service when, 

(a) the provider of service is located in the taxable territo

8



F.No. GAPPL/COM/STP/4554/2023-Appeal

(b) the recipient of service is located outside India,

(c) the service is not a service specified in the section 66D of the

Act, (d) the place ofprovision of the service is outside India,

(e) the payment for such service has been received by the provider
of Service in convertible foreign exchange; and

(f) the provider of service and recipient of service are not merely
. establishments of a distinct person in accordance with item (b) of

2\Explanation 3} of clause (44) of section 65B of the Act

(2) Where any service is exported, the Central Government may,
by notification, grant rebate of service tax or duty paid on input
services or inputs, as the case may be, used in providing such
service and the rebate shall be allowed subject to such
safeguards, conditions and limitations, as may be specified, by
the Central Government, by notification.]

9. In view of the above I find that the amount of 7,36,389 /- 1n

FY. 2015-16 was collected against the service in respect of Website

development to the various foreign service recipient. I have gone

through invoice copies regarding service rendered outside the

territory of India submitted in support of the export of service. The

details of income received from export of service are given as under:

Date Customer Amount (in INR Amount

Name Foreign

Currency)

04-04-2015 Mihir Patel 65AUD 3,074/-

07-07-2015 MAULDA 140 USD 4,14,399/-

31-07-2015 Yamir Bhatt 570 USD 36,478

18-08-2015 Capstonefi 1000 USD 65,485/-

30-09-2015 Yamir Bhatt 1472 USD 96,431/-

06-10-2015 Khayejao 2000 USD 1,30,380/-

05-01-2016 Yamir Bhatt 1655 USD 1, 10,123

20-01-2016 Capstonefi 4000 USD 2=>r-,.-t\ •~ 'E ··Q'/~~

( ;~;~.;•'~~.,,,._·~~~-_-~::4t< /~
i

1,::,, ,- ~,., ::,·

t ... i .. - ipr ·"~ .· ...,.. "'J's: S•».. s9°s9
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F.No. GAPPL/COM/STP/4554/2023-Appeal

02-03-2016 Yamir Bhatt 90 USD 6,062/

17-03-2016 Yamir Bhatt 100 USD 6,653/

Total 7,36,099/

10. Looking to the evidences viz. Auditor's Report and invoices in

support of their submission provided by the appellant, I find that

the appellant, which are located in Taxable. Territory are providing

service, which are not specified in 66D of the Act to the recipient of

service located. outside India and for the service rendered by the

appellant they were collecting payment in convertible foreign

exchange.

10.1.In view of the above discussion I am of the opinion that the

said amount of Rs. 7,36,099/- in FY. 2015-16 is only the
consideration received on account of export of service rendered by

the appellant, hence it is not under the purview of service tax

liability as per Rule 6A of Service Tax Rules, 1994. The remaining

amount of 3,46,389/- out of the impugned amount deem non

taxable income in terms of Notification No. 33/2012-ST dated
20.06.2012 and accordingly, demand of service tax from the

appellant is legally wrong and not sustainable. Since the demand of

service tax is not sustainable on merits, there does not arise any

question of interest or penalty in the matter.

11. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant.

12. sf@a aaf ta af ft? zrfa a Ra4art 9qia a@a far star?]

The appeal filed by the appellant stands disposed of in above
terms.

Date:
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Attest~

gr)
(r#tea)

ft.ft.ur.l,zrarara
By RPAD / SPEED POST

To,
M/s. Flowdriven Technologies Private Limited,
A-2, Panchratna Appartment,
B /h Pratiksha Complex,
Mahalaxmi, Paldi, Ahmedabad-380007

;r.; ,
re#
l;;.
-;

'.°
P.A. File.6.

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.

2. The Principal Commissioner Central GST, Ahmedabad South.

3. The Deputy/Assistant Commissioner, CGST, Division VIII,

Ahmedabad South

4. The Supdt. (Appeals) Central GST, Ahmedabad South (for

uploading the OIA).

/4 Guard File.
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